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This case is before nme upon the petition for assessment
of civil penalty filed by the Secretary of Labor pursuant to
Section 105(d) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 801 et seq., the "Act," charging the Island
Creek Coal Conpany (Island Creek) with violations of mandatory
standards. The general issue before ne is whether Island Creek
violated the cited standards and, if so, what is the appropriate
civil penalty to be assessed. Additional specific issues are
addressed as noted.

Before and followi ng the hearing the parties noved to
settle Citation Nos. 3548709, 3549133, 3548691 and 3548694 and
Order Nos. 3168531, 3548864 and 3548698 proposing a reduction
in total penalties for the violations charged therein from
$3,433 to $1,497. In addition, the parties have proposed to
nodi fy Order Nos. 3168531 and 3548864 to citations under
Section 104(a) of the Act and to delete the "significant and
substantial" findings from Citation/ Order Nos. 3548709, 3548864,
3549133 and 3548694. | have considered the representati ons and
docunentation subnmitted in this case, and | conclude that the
proffered settlement is appropriate under the criteria set forth
in Section 110(i) of the Act. An order directing paynment of
these penalties will be incorporated in the order acconpanying
thi s decision.
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Order No. 3548870 is the only chargi ng docunment remaining
for disposition. The Order was nodified at hearing to an order
i ssued pursuant to Section 104(d) (1) of the Act(Footnote 1) and
all eges a violation of the mandatory standard at 30 C. F. R
075.400. It charges as follows

Loose coal and fine coal was |eft along both

ribs of the No. 1 Unit supply road, for approx.

25 X cuts, 1500 feet. The |oose coal and fine
coal was nore prevalent along the left rib. The
coal ranged in depth from2 inches up to 1 foot in
depth and 18 inches to 36 inches wi de. Coal was
pushed up in a left X cut approx. 12 X cuts from
air lock. The coal was 3 feet deep, 6 feet |ong
and approx. 3 feet wide. The |oose coal had been
rock dusted over along the supply entry.

The cited standard, 30 C. F. R [O75.400, provides that
"[c]oal dust, including float coal dust deposited on rock-
dusted surfaces, |oose coal, and other conbustible materials,
shall be cleaned up and not be permitted to accunulate in
active workings, or on electrical equipnment therein."

1 Section 104(d)(1) provides as foll ows:

"If, upon any inspection of a coal or other mine, an
authorized representative of the Secretary finds that there
has been a violation of any mandatory health or safety
standard, and if he also finds that, while the conditions
created by such violation do not cause imm nent danger, such
violation is of such a nature as could significantly and
substantially contribute to the cause and effect of a coa
or other mne safety or health hazard, and if he finds such
violation to be caused by an unwarrantable failure of such
operator to conply with such mandatory health or safety
standards, he shall include such finding in any citation
given to the operator under this Act. |If, during the sane
i nspection or any subsequent inspection of such nmine within
90 days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of
any mandatory health or safety standard and finds such vio-
lation to be al so caused by an unwarrantable failure of such
operator to so conply, he shall forthwith issue an order
requiring the operator to cause all persons in the area
af fected by such violation, except those persons referred to
in subsection (c) to be withdrawn from and to be prohibited
fromentering, such area until an authorized representative of
the Secretary determ nes that such violation has been abated.”
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According to Inspector Ted Snmith of the Mne Safety and
Heal th Admini stration (MSHA), on August 20, 1990, during the
course of an ongoing inspection of the subject m ne, he dis-
covered an accunul ati on of |oose coal and coal dust along the
ribs of the No. 1 Unit supply road. According to Smith, the
coal ranged in depth fromtwo inches to 12 inches and was nore
preval ent along the left rib. Smth neasured the size of the
accurul ati ons at a nunber of locations with a steel tape. They
were from18 to 36 inches wide. |In addition, coal was found
pushed into a crosscut approximtely 12 crosscuts fromthe air
I ock. This coal was three feet deep, six feet |ong and about
three feet wide. Upon close visual and physical exam nation
Smith concluded that the material in each accumulation was in
fact coal and coal dust with some m xture of fine clay near the
bott om of each accunul ati on exani ned. He concl uded, however
t hat because the accumul ati ons had been rock-dusted and were
wet the violation was not "significant and substantial." It
was in fact noted on the face of the order that injuries were
"unlikely."

General M ne Foreman Tommy Gatlin acknow edged that there
were two inch to three inch lunps of |oose coal mxed with fine
clay along the left rib but he believed that the coal cane from
rib sloughage. According to Gatlin the material was continually
falling off the ribs. Gatlin further testified that it took
only about one hour to clean up the entire area cited.

The credible testinony of Inspector Snith al one anply
supports a finding of the violation as charged. Moreover,
based on the adm ssions of Gatlin regarding the presence of
| oose coal in the cited area, the existence of the violation
is anmply corroborated. The fact that the cited accunul ations
had adm ttedly been rock dusted also tends to corroborate the
evi dence that the material beneath consisted of, at the very
| east, comnbustible | oose coal

The Secretary further argues that the violation was the

result of "unwarrantable failure.” Unwarrantable failure is
aggravat ed conduct constituting nore than ordinary negligence.
Enmery M ning Corp., 9 FMSHRC 1997, 2004 (1987). It is charac-

terized by such conduct as reckl ess disregard, intentiona

m sconduct, indifference, or a serious |ack of reasonable care.
Emery, supra, at 2003-04. |In this case the Secretary relies in
its findings of "unwarrantable failure" in part on |Inspector
Smith's opinion that the cited condition had existed for about
30 days (i.e., fromthe tine the entry was first cut unti
cited), and his opinion that the condition was "obvious"
because of its size and height.

Wi | e Respondent is clearly chargeable with negligence
in this case to have permtted conbustible materials to have
remained in its mne for at |east sone period of time, |
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find several factors that mitigate against a finding of the
hi gh | evel of gross negligence necessary for an "unwarrant-
able failure"” finding. First, it does not appear that the
condition was as "obvious" as alleged by the Secretary. |If
the Secretary's theory that the cited condition had existed
for 30 days is accepted, it is evident that the sanme condition
was overl ooked during at |east three other inspections
(consisting of six trips past the cited condition) by state
and Federal inspectors.

In addition, it is apparent that confusion regarding
enforcenment of the cited standard had been generated by MSHA
i nspectors during previous inspections. According to M ne
Foreman Gatlin, MSHA Inspector WI burn Vaughn told himin 1988
not to clean up rib sloughage and that it would not be cited.
I ndeed Gatlin raised this contention underground when Smth
first cited the accunul ations at issue. Moreover, |nspector
Smith acknow edged at trial that there were indeed circum
stances under which MSHA permitted rib sloughage not to be
cl eaned al t hough he maintained that those circunstances did
not exist on the facts of this case. According to Snmith only
when the mine roof is high and | arge chunks of coal have
sl oughed off the rib is the exception granted.

The potential for confusion and, in fact, the existence
of confusion resulting from MSHA' s enforcenment policies has
accordingly arisen. |In King Knob Coal Conpany, Inc.

3 FMSHRC 1417, 1422 (1981), the Comm ssion held that confusing
or unclear MSHA policies are a factor mtigating operator
negligence. See also Secretary v. Anerican M ne Services,
Inc., 15 FMSHRC 1830 (1993). Under the circunstances it is
apparent that the confusion engendered by certain unwitten
MSHA enforcenent policies regarding the cleanup of rib

sl oughage mitigates against a finding of aggravated conduct

on the part of Island Creek on the facts of this case.

Finally, there is credible evidence of many possible
sources for the accumul ations found in this case, including
rib sloughage and | oose material scraped and scooped fromthe
roadway. | do not therefore find that the Secretary has mnet
his burden of proving that the cited accunul ati ons were solely
the result of original mning activity initiated some 30 days
before discovery by the inspector. The undi sputed evi dence
that other inspections were conducted in the cited area within
the preceding 30 days without citation, further suggests that
t he accurul ati ons had not existed for such a period.

The Secretary also cited a | arge nunber of prior violations
of the same standard at this mne over the preceding two years.
Wil e such evidence might ordinary be a factor in evaluating
unwarrantability, under the unique facts of this case, | do not
gi ve that evidence decisive weight. Considering the above
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factors | do not find that the Secretary has net his burden of

proving that the violation was the result of "unwarrantable
failure” and accordingly the order herein must fail.

ORDER

Order No. 3548870 is hereby nodified to a citation
pursuant to section 104(a) of the Act. The additional
nodi fications proposed in the settlenent agreenents are
hereby adopted and |sland Creek Coal Conpany is directed
to pay a civil penalty of $1,897 within 30 days of the date
of this decision.

Gary Melick
Adm ni strative Law Judge

Di stribution:

Anne T. Knauff, Esqg., Ofice of the Solicitor,

U. S. Department of Labor, 2002 Richard Jones Road,
Suite B-201, Nashville, TN 37215 (Certified Mil)

Marshall S. Peace, Attorney at Law, 157 W Short Street,
P. 0. Box 670, Lexington, KY 40568 (Certified Mil)
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